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‘Bioterrorism Act” Goes Into Effect

By Peter Quinter, Esq.

Remember the phrase
“You are what you eat”?
Now, more than ever, the
Government wants to
protect you from eating
food that has been inten-
tionally contaminated by
a terrorist. Hence, the
idea of the Public Health
Security and Bioterror-
ism Preparedness and
Response Act of 2002 was born. Commonly
known simply as the “Bioterrorism Act”, the
law went into effect on December 12, 2003,
and requires companies in the United
States that process, manufacture, pack or
hold food or beverages for sale to humans
or animals to obtain a registration number
from the U.S. Food and Drug Administra-
tion (FDA). The law also requires foreign

companies manufacturing and shipping
food to the United States to obtain a United
States agent as well as an FDA Registra-
tion Number. Moreover, shippers of food or
beverages to the United States must notify
the FDA hours before the food arrives at the
land, ocean, or international airport border
describing in detail the type, quantity, and
origin of the food or beverage.

Obtaining an FDA Registration Number
can be done on the FDA website for free at
www.access.fda.gov/, but it is only in En-
glish and requires knowledge of the
Bioterrorism Act and FDA regulations. The
FDA itself expects the average person to
take 2.5 hours to register a company. Pri-
vate companies have established websites
so that companies, for a fee, may more eas-
ily and quickly obtain an FDA Registration

See “Bioterrorism Act,” page 10

Chalir’s Message

By David S. Willig

It is with mixed emo-
tions that | observe the
current events of the
world as this issue of the
International Law Quar-
terly goes to press. On the
one hand, international
lawyers can have a cer-
tain professional pride as
an international practi-
tioner, and perhaps, thus,
gain greater-than-average insight into the
international legal issues that present

themselves in the news on a daily basis. Ex-
amples include the occasional news bulle-
tin that a human clone has been achieved
in one jurisdiction or another where it is“le-
gal,” or at least “not illegal” to do so, and
reports about Americans crossing to Canada
for prescription drugs, and sometimes even
buying them from there over the Internet,
or through the mail.

On the other hand, some international
legal issues are enmeshed with violence,
with terrorism, indeed, paradoxically, with

See “Chair’s Message,” page 2
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disorder. Too often, events in the
Middle East, and more recently from
Haiti, conform to this pattern, sadly
enough. The events unfolding in
Haiti, toward an unknown and uncer-
tain destiny at this writing, hit par-
ticularly close to home to our Section,
not solely for their geographic prox-
imity and their potential for demo-
graphic impact on our State.

The International Law Section of
The Florida Bar, beginning from the
Retreat hosted by the current Chair
in August 2003, undertook to mobi-
lize its resources, through our proto-
col partners from the Bars of Quebec
(Canada) and Paris (France), to orga-
nize a donation of law books to aid

judicial reform and provide resources
for the judiciary, as the Republic of
Haiti embarked upon its bicentennial
year. Alas, even as the nascent project
began to take shape, at least concep-
tually within and among Section
membership and leadership, things
began to stall as storm clouds of dis-
sent and dissatisfaction gathered in
Haiti. As of this writing, whole towns
and important roads are in the hands
of “rebel” forces, and the news reports
that the capital may soon be at risk.

I raise this point, ironically, not as
a message of despair, but rather one
of hope. Hope that, even though to-
day Haiti’'s bicentennial year may
seem to be, or indeed may be, marred
by violence and uncertainty, we can
still reach out someday in the future.
Presumably, when the dust settles,
the Republic of Haiti will, in some

form or other, continue to maintain a
judicial system of one kind or an-
other. Presumably, too, that will mean
a future opportunity for us to help
and serve our regional neighbor.

As lawyers, particularly those in
active practice, we know, or we learn,
that things take time, and some
things take even more time than first
anticipated. As Chair, | am hopeful
that the current events will ulti-
mately give way to an atmosphere
and environment more conducive to
giving effect to our Section’s stated
desire to assist in the evolution and
development of a strong, indepen-
dent and a just judiciary in Haiti.

It may not happen during my
mandate as Chair, but I am as much
confident as hopeful that our Section
will give continuity to projects such
as these for the unforeseeable future.
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The 65,000 H-1B Numerical Cap is Back -
Legal Strategies to Overcome the Cap

H-1B Nonimmigrant visas are
among the most commonly used visa
classifications for U.S. employers
seeking temporary employment au-
thorization for foreign professionals
in positions involving specialized
knowledge and requiring at the en-
try level at least a bachelor’s degree
(or its equivalent) in the specialty.!
These visas have been used by em-
ployers in various industries, includ-
ing the information technology, edu-
cation, medical, and life sciences
sectors.

The Government has established
an annual cap limiting the number
of foreign nationals that can be is-
sued these visas. Absent Congres-
sional intervention, it is highly likely
that this numerical cap will be
reached by February or March 2004.
This means that regardless of the fil-
ing of an H-1B petition or the re-
guested “start date” for employment,
potential H-1B employees will not be
able to legally start working for their
U.S. employers until the start of the
new fiscal year on October 1, 2004.
This article provides an overview of
the H-1B numerical cap, as well as
legal strategies counsel may employ
in advising prospective H-1B employ-
ers and employees seeking to over-
come the cap.

Numerical Cap for H-1B
Nonimmigrant Visas
Pursuant to the Immigration Act
of 1990, the Government established
a 65,000 annual cap on the number
of foreign nationals that could be is-
sued H-1B visas or given this nonim-
migrant status. This numerical limi-
tation was temporarily raised for
fiscal years 1999 and 2000 to 115,000
and to 195,000 for fiscal years 2001
through 2003.2 However, on October
1, 2003, the numerical cap reverted
back to the original 65,000 per year,
despite the continuing demand for
these visas. For example, in the last
fiscal year, alone, there were approxi-
mately 76,000 H-1B cap subject ap-
provals, and during the economic
peak in fiscal year 2001, there were

by Margaret loannides

approximately 164,000 cap subject
approvals by the former Immigration
and Naturalization Service.®

According to U.S. Citizenship and
Immigration Services (USCIS) sta-
tistics released on January 21, 2004,
there were already 43,500 pending
cap subject cases and approvals for
the first quarter of Fiscal Year (FY)
2004.* Furthermore, two new free
trade agreements with Chile and
Singapore potentially set aside an
additional 6,800 H-1B numbers, thus
further reducing the numerical cap.

Absent Congressional interven-
tion, it is highly likely that the nu-
merical cap will be reached well be-
fore the start of the next fiscal year,
and probably as early as February or
March 2004. This means that regard-
less of the filing of an H-1B petition
or the requested “start date” for em-
ployment, potential H-1B employees
will not be able to legally start work-
ing for their employers in the United
States until October 1, 2004. This
could not only affect the start date for
prospective “new hires”, but also
could result in a gap of employment
authorization for F-1 students who
may already be working for their U.S.
employers pursuant to optional prac-
tical training, but whose employment
authorization may expire before the
end of this fiscal year.

Exemptions to the Cap

In dealing with this issue, counsel
should first evaluate whether one of
the exemptions, established pursu-
ant to the American Competitiveness
in the Twenty-First Century Act (AC
21), to the H-1B numerical cap is ap-
plicable. The most frequently applied
exemption involves cases that do not
involve “new employment.” In this
regard, only applications for “new
employment” are counted against the
cap. Specifically, petitions that are
filed on behalf of foreign profession-
als who have already been counted
against the cap within the past six
years, such as individuals who are
already in the United States in H-1B
status, are cap exempt. Likewise, ap-
plications to extend or amend H-1B
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status are exempt from the cap. Fi-
nally, in cases where multiple peti-
tions are filed on behalf of one foreign
national (i.e., concurrent employ-
ment scenarios), the INA provides
that the foreign national shall only
be counted once for purposes of the
cap.®

Therefore, to the extent possible,
counsel should advise employers to
consider hiring foreign nationals that
are already in the U.S. in H-1B sta-
tus. In addition to avoiding the nu-
merical cap issue, employers would
also benefit from H-1B portability
provisions that allow these individu-
als to begin working for their U.S. em-
ployers as soon as the H-1B petition
is filed with the USCIS, rather than
after the adjudication of the petition
by the USCIS and, in certain cases,
the issuance of the H-1B visa at a U.S.
Consulate abroad.®

In addition to the exemption for
“new employment”, AC 21 also estab-
lished exemptions to the numerical
cap for individuals employed by in-
stitutions of higher education, or re-
lated or affiliated nonprofit entities,
as well as for nonprofit research or
governmental research organiza-
tions.”

Not Exempt-File H-1B
Petitions at Earliest Date

Possible

Assuming the filing is not exempt
from the numerical cap and the cap
has not yet been reached, counsel
should advise employers to act as
quickly as possible to file any H-1B
cap subject cases via the USCIS Pre-
mium Processing Program, thus en-
suring USCIS action on the petition
within 15 calendar days. This would
include advising the filing of such
petitions for F-1 students who may
currently be working pursuant to
optional practical training, but whose
employment authorization may ex-
pire before the end of this fiscal year.
Counsel should advise employers to
keep in mind, however, that the
USCIS will likely temporarily “sus-
pend” premium processing for cap

continued, next page
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subject petitions as the cap gets
closer to being met.

Alternatives to H-1B
Nonimmigrant Visas

Once the numerical cap is reached
for the present fiscal year, employers
seeking to hire foreign professionals
for “new employment” will either
need to delay the start of employ-
ment for these professionals until the
next fiscal year (i.e., October 1, 2004)
or will need to consider alternatives
to the H-1B classification. The follow-
ing are several nonimmigrant classi-
fications that permit employment. In
considering the use of these alterna-
tives, counsel should carefully re-
evaluate the facts of each particular
case, as well as the goals and objec-
tives of the foreign national and pro-
spective employer.

TN (Trade NAFTA) — The North
American Free Trade Agreement
(NAFTA) provides for the temporary
entry into the United States of Ca-
nadian and Mexican citizens seeking
to engage in business activities at a
professional level.® Admission under
the TN classification allows tempo-
rary employment authorization for
qgualified Canadians and Mexicans
seeking to work in any of 63 listed
professional occupations. These pro-
fessions and the minimum require-
ments for qualification for each pro-
fession are enumerated at 8 CFR
8214.6(c). Qualifying occupations in-
clude, for example, engineers,
graphic designers, architects, medi-
cal/allied health professionals, scien-
tists, and teachers.

Application procedures for the TN
classification are considerably more
streamlined than those for the H-1B.
In this regard, employers are not re-
quired to file a petition with the
USCIS or a labor condition applica-
tion with the Department of Labor.
Rather, Canadian citizens apply for
TN status directly with an immigra-
tion officer at a U.S. class “A” port of
entry, a U.S. airport handling inter-
national traffic, or a U.S. pre-clear-
ance/pre-flight inspection station.®
Furthermore, as of January 1, 2004,
Mexican citizens may apply for TN
visas directly at a U.S. consulate,

without the need for prior petition
approval from the USCIS or a certi-
fied labor condition application from
the Department of Labor.® Finally,
there are no numerical limitations on
this classification. Counsel should
keep in mind, however, that the TN
classification, unlike the H-1B clas-
sification, is subject to the presump-
tion of immigrant intent imposed by
section 214(b) of the Immigration
and Nationality Act.

L-1 (Intracompany Trans-
feree) - This classification allows
temporary employment authoriza-
tion for foreign nationals who have
worked abroad continuously for one
year (within three years prior to the
filing of a petition) in an executive or
managerial (L-1A)! or specialized
knowledge (L-1B)*? capacity for a
firm or corporation or other legal en-
tity or parent, branch, affiliate or sub-
sidiary, and who seek to enter the US
temporarily to continue to render
their services to a branch of the same
employer or parent, subsidiary or af-
filiate in a capacity that is manage-
rial, executive, or involves specialized
knowledge.*®

Application procedures for L sta-
tus are similar to those for the H-1B
classification, except for Canadians
who may apply directly with an im-
migration officer at a U.S. class “A”
port of entry, a U.S. airport handling
international traffic, or a U.S. pre-
clearance/pre-flight inspection sta-
tion. The L classification, however, “is
not encumbered by additional De-
partment of Labor (DOL) require-
ments, including the Labor Condition
Application (LCA), and all of the
LCA's attestations relating to wages,
employment terms, and employment
conditions aimed at protecting US
workers and avoiding abuses of the
category.”* There are also no numeri-
cal limitations on this classification.
In addition, by statute enacted on
January 16, 2002, accompanying
spouses of L visa holders may apply
for employment authorization based
on their L “dependent” classifica-
tion.® This employment authoriza-
tion does not currently exist for ac-
companying spouses of H-1B non-
immigrants.

Finally, “blanket L” procedures are
available to expedite and facilitate
ease of processing for L intracom-
pany transferees.’® The blanket is
especially beneficial in decreasing
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the amount of processing time, as the
foreign national presents the docu-
mentation directly to the U.S. consu-
late abroad for adjudication. This
process allows the foreign national to
bypass increasingly lengthy process-
ing times with the USCIS. By stat-
ute enacted on January 16, 2002,
companies that have “blanket L” pro-
grams may transfer managers, ex-
ecutives, and specialized knowledge
professionals that have worked
abroad for six months, rather than
one year.’

E-1 (Treaty Trader) and E-2
(Treaty Investors)- This classifica-
tion allows the employment of for-
eign nationals as treaty traders (E-
1) if they seek admission solely to
carry on substantial trade between
the U.S. and the foreign state of
which they are nationals, or as treaty
investors (E-2) to develop and direct
the operations of an enterprise in
which they have invested, or of an en-
terprise in which they are actively in
the process of investing a substantial
amount of capital. This classification
is limited, however, to nationals of
countries with which the US has a
treaty providing for such trading or
investing activities.®®

Application procedures for this
classification are more streamlined
than those for the H-1B. Specifically,
applications for E visas are made di-
rectly at U.S. Consulates abroad,
without the need for prior petition
approval by the USCIS. Guidelines
for the adjudication of these petitions
by the Consular Officers are set forth
in the Department of State Foreign
Affairs Manual.* In addition, there
are no numerical limitations on this
classification. Finally, by statute en-
acted on January 16, 2002, accompa-
nying spouses of E visa holders may
apply for employment authorization
based on their E “dependent” classi-
fication.

O-1 (Extraordinary Ability or
Achievement) - This classification
allows temporary employment au-
thorization of foreign nationals who
have demonstrated “extraordinary
ability” in the sciences, arts, educa-
tion, business, or athletics which has
been demonstrated by sustained na-
tional or international acclaim, or
“extraordinary achievement” in mo-
tion picture and television produc-
tions, and whose achievements have
been recognized in the field through



extensive documentation, and who
are coming to the US to continue
work in the area of “extraordinary
ability” or “achievement.”?°

Application procedures for O-1
status are similar to those for the H-
1B classification; however, there is no
need for a labor condition application
to be filed with the Department of
Labor. Specific guidelines are set
forth in the regulations regarding the
evidence that must be submitted in
order to demonstrate the foreign
national’s “extraordinary ability” or
“extraordinary achievement.”?! Fi-
nally, unlike the H-1B classification,
there are no numerical limitations on
the O-1 classification.

Conclusion

In light of the current economic
climate, as well as the post Septem-
ber 11th anti-immigrant backlash, it
is doubtful that Congress will inter-
vene to raise the H-1B cap. Employ-
ers will, thus, be faced with either
delaying the prospective start date of
employment for such “new hires” or
considering alternatives to the H-1B
classification, such as those outlined
above. Although proponents for
maintaining the existing cap and for
further restricting the use of H-1B
and other employment based nonim-
migrant visas argue that this will
somehow protect U.S. workers and
the U.S. economy, the reality is that
employers will either seek out alter-
native legal strategies to overcome
these restrictions or focus their ef-
forts on outsourcing such positions.

Endnotes:

1 The key issues in determining whether
an individual is eligible for H-1B classifica-
tion are as follows: (1) whether the position
is a specialty occupation, and (2) whether the
individual meets the requirements for the
specialty occupation. The Immigration and
Nationality Act defines the term “specialty
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cal and practical application of a body of
highly specialized knowledge, and (B) attain-
ment of a bachelor’s or higher degree in the
specific specialty (or its equivalent) as mini-
mum for entry into the occupation in the
United States. Immigration and Nationality
Act (INA) § 214(i)(1), 8 U.S.C. § 1184(i). For a
more detailed discussion of “specialty occupa-
tion”, see Jonathan S. Greene, H
Nonimmigrants, 2 Immigration & National-
ity Law Handbook 1 (2003-04 ed.).

2 INA 8214(g) , 8 U.S.C. §1184(g).

3 Stanley Mailman and Stephen Yale-
Loehr, Recent Changes in the H-1B Visa Cat-
egory, 8 Bender’'s Immigr. Bull. 1697, 1698
(Nov. 1, 2003).

4 Department of Homeland Security,
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Processing (Jan. 21, 2004).

5 Pursuant to the Immigration and Na-
tionality Act, any alien who has already been
counted toward the numerical cap, within the
six years prior to the approval of an H-1B
petition, shall not again be counted toward
the cap unless the alien would be eligible for
a full six years of authorized admission at the
time the petition is filed (i.e., unless the alien
had been outside the United States for one
year). Where multiple petitions are approved
for one alien, that alien shall be counted only
once. INA §214(g)(7), U.S.C. § 1184(g)(7).

5 INA §214(m), 8 U.S.C. § 1184(m).

7 INA §214(g)(5), 8 U.S.C. § 1184(g)(5).

® INA § 214(e), 8 U.S.C. § 1184(e). 8
C.F.R. § 214.6.

® 8 C.F.R. §214.6(e).

10 On December 31, 2003, the ten year
duration for the annual numerical cap and
the petition procedures imposed on the TN
category for Mexican citizens sunset. The
Department of State updated the Foreign Af-
fairs Manual to account for the changes in the
processing of Mexican TN visa applications.
9 FAM 41.59 N1; Posted on AILA InfoNet at
Doc. No. 04020413 (Feb. 4, 2004).

11 INA § 101(a)(44), 8 USC § 1101(a)(44)
defines the terms “managerial capacity” and
“executive capacity.” Guidelines for determin-
ing managerial or executive capacity are also
set forth in the Department of State Foreign
Affairs Manual, at 9 FAM 41.54, Note 8.2-1.

12 Guidelines for determining specialized
knowledge capacity are set forth in the De-
partment of State Foreign Affairs Manual at
9 FAM 41.54, Note 8.2-2.

B INA § 101(a)(15)(L) , 8 USC §
1101(a)(15)(L). For a more detailed discussion
of the L Nonimmigrant category, see Cheryl

Williams, Intracompany Transferees (L
Nonimmigrants), 2 Immigration & National-
ity Law Handbook 76 (2003-04 ed.).

14 Dawn Lurie and Mahsa Aliaskari, Con-
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16 8 CFR § 214.2(1)(4).

7 INA § 214(c)(2)(A),
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An Overview of the Corporate Laws of England:
Companies Act 1985

This is the first
in a series of ar-
ticles which will
touch upon the ba-
sic legal issues
which United
States (US) clients
will encounter
when they estab-
lish a base of op-
eration in En-
gland. The articles will focus on the
English laws which most contrast
with general legal principles exist-
ing in Florida and the United States.
The goal is to provide the corporate
practitioner with a general knowl-
edge on various English legal mat-
ters. In this way it is hoped the
reader can assist his/her client in
the formative stages of a planned
European expansion.

The United Kingdom (UK), com-
prising England, Wales, Scotland and
Northern Ireland, attracts the larg-
est share of US investment in Eu-
rope. Why the UK? UK based compa-
nies are well placed to serve the
overall European Market Place and
its 320 million consumers®. London is
a European and World banking cen-
tre. The British transport network,
which includes the Channel Tunnel,
provides low cost delivery routes via
road, rail, sea and air to the whole of
Europe. The UK has a large skilled
work force and one of the highest
education standards in Europe.
Labour regulation in the UK is the
most flexible and it has the lowest
main corporate tax rate in Europe.
Finally, but perhaps most impor-
tantly, the UK has a common lan-
guage and is a common law jurisdic-
tion with long standing cultural,
economic and political ties with the
uUs.

This particular article will focus on
the general corporation statute in
England and Wales, the Companies
Act of 1985 (“Act”). While the govern-
ment has proposed changes to the Act
such changes are not expected to be
implemented until 2006 at the earli-
est.?2 For ease of reading | have

By Vincent O'Brien

adopted standard US nomenclature
even when such is not typically used
in England. Future articles will focus
on employment and labor law, real
estate law and the law of contracts.

1. Financial Assistance

Section 151 — 153 of the Act pro-
hibits the target of a share acquisi-
tion from providing “financial assis-
tance” to the buyer. Specifically it
prohibits the target or its subsidiar-
ies from providing a gift, loan, indem-
nity, security® or guarantee with re-
spect to the purchase of its shares or
permitting any reduction in the net
assets of the target or its subsidiar-
ies which exceeds 1% of the acquisi-
tion costs of the shares. This restric-
tion includes a prohibition against
use of the target’s24/11/2003 assets
to reduce the purchaser’s indebted-
ness post acquisition unless the tar-
get can lawfully dividend to the pur-
chaser. The statute is drafted broadly
and not surprisingly case law inter-
preting it has extended the scope of
the restriction.

There are a number of exceptions
to the financial assistance prohibi-
tion. As stated above a distribution of
the company'’s assets by way of law-
ful dividend is exempt* as is distri-
bution in the course of the company’s
lawful liquidation. Also exempt is fi-
nancial assistance to fund an em-
ployee share option or other similar
plan. The statute provides an exemp-
tion for financial assistance were “the
company'’s principal purpose in giv-
ing that assistance is not to give it for
the purpose of the acquisition”. Un-
fortunately, the judicial decisions in-
terpreting this provision have ren-
dered this exemption a virtual
nullity.

The prohibition against financial
assistance is absolute with respect to
companies designated a public com-
pany (“plc”). All companies listed on
the London Stock Exchange or oth-
erwise traded publicly must be a plc.
For private companies, however, sec-
tions 155-158 of the Act provide a
reprieve from the financial assis-

tance restrictions. This is generally
known as a “whitewash procedure”.
There are several requirements for a
company to complete a whitewash
procedure: a) the company must have
net assets; b) the directors must sign
a statutory declaration that the com-
pany is solvent; c) the shareholders
must pass a resolution authorising
the financial assistance; and d) the
financial assistance must be given
within 8 weeks of the directors’ statu-
tory declaration. A company that vio-
lates the financial assistance rules is
liable to fine and every officer who is
in default is liable to fine and impris-
onment.

Sections 151-158 of the Act and the
case law which has developed around
financial assistance are complex and
at times inconsistent. If the pur-
chaser of an English company is bor-
rowing funds in England, lender’s
counsel will be careful that the finan-
cial assistance provisions are not vio-
lated because this may void the
lender’s security. Otherwise, purchas-
ers are best served to be cautious and
to plan ahead so as to structure the
transaction to avoid the financial as-
sistance pitfalls.

2. Rules on Declaring and
Paying Dividends

Part VIII of the Companies Act
(sections 263 — 281) sets out specific
rules as to how and when a dividend
may or may not be paid to sharehold-
ers. Dividends may only be paid out
of retained earnings of the Company.
Specifically section 263(3) limits divi-
dends to the amount of accumulated
net earning® less accumulated losses®
since incorporation. In addition a
public company may only pay a divi-
dend if its net assets exceed its stated
capital plus undistributable reserves.”

Directors may only recommend
the payment of a dividend. It is typi-
cally the shareholders at an annual
meeting who declare the dividend.
Once declared the dividend is a debt
payable to the shareholder. A divi-
dend declared in excess of retained
earnings is unlawful and a share-



holder receiving such a dividend, pro-
vided she/he had knowledge or rea-
son to believe the dividend was un-
lawful, is liable to repay it. Directors
of public companies who authorise
the payment of an unlawful dividend,
regardless of whether they receive it,
may be personally liable to repay the
sum to the company. 8

3. Rules on the

Maintenance of Capital

The maintenance of share capital
is a fundamental principle of English
company law. For example, a reduc-
tion in the authorized shares of a
company requires a court order and
in certain circumstances the consent
or payment in full of the company’s
creditors.®

A company may only redeem
shares if its Articles of Association'®
designate the shares as redeemable
or the company is generally autho-
rized to redeem its shares. In either
event and as with the payment of
dividends, the redemption may only
be made out of retained earnings if
any or with the proceeds of a fresh
issue of shares made for the purpose
of the redemption.

There is no effective merger stat-
ute in England. The absence of a
workable pure merger regime has
not dampened the acquisition and
disposal market in the UK. It does,
however, at times create havoc when
seeking to effect a group
reorganisation. Without a merger
option corporate consolidations are
typically accomplished by means of a
hive up of assets. Regrettably there
are complicated income and capital
gains tax considerations which arise
in group asset transfers, particularly
where there are foreign corporations
involved in the group structure.
Moreover, there is case law which
deems a transfer of an asset to a par-
ent at undervalue a dividend to the
extent of the difference between the
consideration and the current
value.'* One must take care when
developing a group structure in the
UK and monitor the strengthens and
weaknesses of the structure on a
regular basis.

4. Obligation to Audit
Financial Statements

Under the Act, the general rule is
that all private and public companies

must engage an auditor and have an
auditor’s report prepared on the an-
nual financial statements®?. Compa-
nies with gross revenue under £1.2
million and gross assets of less than
£1.68 million are generally exempt.
Certain small and medium sized
companies are afforded limited relief
with respect of scope of the financial
statements and the delivery require-
ments. The general rule is that all
companies must file their audited fi-
nancial statements with Companies
House®® where they are available for
public inspection.

5. Directors’ Duties

In England the term “director”
connotes both a member of the board
of directors and an officer engaged in
day to day management of the com-
pany. Designations such as Managing
Director and Financial Director are
the norm.

The general rule is that directors’
duties are owed to the company and
not the shareholders. However, there
are certain circumstances where the
directors owe a duty to creditors'*
and employees of the company.®® En-
glish directors have fiduciary duties
similar to those in the United States.
They are generally divided into the
duties of ‘good faith’ and ‘skill and
care’.

A director is under a duty to act in
the best interests of the company, to
act honestly and in good faith and to
use powers properly. This includes a
ban on making a secret profit and an
obligation to avoid conflicts of inter-
est. There exists a duty for a director
to exercise the skill and care expected
from a person in his position with his
particular knowledge and expertise.

There are a number of the statu-
tory duties and limitations on direc-
tors:

If a director is buying or selling
something to or from the company,
and the value of the item is either in
excess of £100,000 or more than 10%
of the company’s assets, then major-
ity shareholder consent is required.

Loans from the company to the
directors are prohibited.

Directors are responsible for pro-
ducing the requisite financial state-
ments each year and sending them
to shareholders and Companies
House.

Directors are responsible for keep-
ing the minute book and stock trans-
fer ledger accurate including main-
taining a register of directors and
directors’ interests in shares of the
Company.

Conclusion

Few will doubt the presence of a
creditor protection, capital mainte-
nance doctrine underlying the whole
of English company law. Although
the government has sought to
“modernise” the legislation, it is not
at all clear when or even if this pro-
cess will be finalised. The regulatory
environment in England will appear
overly burdensome to the corporate
practitioner in the United States.
However, even with its shortcomings,
Company law in England is far more
user friendly than that on the Conti-
nent.

Endnotes

1 An additional 10 countries are sched-
uled to join the EU in May 2004.

2 The present government has been pro-

continued, next page
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LAWS OF ENGLAND

from preceding page

posing a comprehensive overhaul of the Act
1985 since 1998. While a series of consulta-
tions have occurred only one-third of the leg-
islation has been drafted.

3 Financial Assistance will be present
when the buyer utilises debt finance secured
in whole or part by the assets of the target.
Recent case law has confirmed that payments
by the target to an accounting firm perform-
ing due diligence for the buyer is unlawful
Financial Assistance.

4 See “Rules on Declaring and Paying
Dividends” below which illustrates the limi-
tations on declaration and payment of divi-
dends generally.

5 Defined at section 263(3) as “accumu-
lated realised profits, so far as not previously

utilised by distribution or capitalisation”

6 Defined at section 263(3) as “accumu-
lated net losses, so far as not previously writ-
ten off in a reduction or reorganisation of
capital duly made”

7 Section 270 of the Act provides that the
company’s last annual financial statements
are the proper basis to determine if the com-
pany has sufficient retained earnings to pay
a dividend. See “Obligation to Audit Finan-
cial Statements” below.

8 Bairstow and others v Queens Moat
Houses plc [2001] All ER (D) 211

9 Section 136(2)

10 The Articles of Association are roughly
equivalent to the Articles of Incorporation
under Florida law

11 The limitations with respect to the dec-
laration and payment of dividends apply to
under valued transfers. See “Rules on Declar-
ing and Paying Dividends” above.

12 Section 235 of the Act

13 Companies House is an Executive
Agency of the Department of Trade and In-
dustry. The main functions of Companies
House are to incorporate and dissolve limited
companies, examine and store company infor-
mation delivered under the Act and related
legislation and make this information avail-
able to the public.

14 Section 214 of the Insolvency Act 1986

15 Section 309 of the Act.

Vincent O’Brien is a member of the
Florida Bar, the New York Bar and a
qgualified solicitor in England and
Wales. He currently serves as the
Head of the Corporate Department at
the law firm of Donne Mileham &
Haddock (DMH), a medium sized law
firm based in London, England.

International Litigation Update

presented by the International Litigation and Arbitration Committee

of the International Law Section

Thursday, June 24, 2004
Boca Raton Resort & Club, Boca Raton

MORNING SCHEDULE

8:45 a.m. - 9:00 a.m.
Introductory Remarks

9:00 a.m. - 9:30 a.m.
Personal Jurisdiction

9:30 a.m. - 10:00 a.m.
Forum Selection Clauses

10:00 a.m. -- 10:15 a.m.
Break

10:15 a.m. - 11:00 a.m.

Choice of Law/ Conflicts of Law

11:00 a.m. - 11:30 a.m.

AFTERNOON SCHEDULE

1:15 p.m. - 1:45 p.m.
Forum Non Conveniens

1:45 p.m. - 2:15 p.m.
Anti-Suit Injunctions

2:15 p.m. -- 2:30 p.m.

Break

2:30 p.m. - 3:15 p.m.
The Use of Criminal Proceedings in
International Litigation: A Comparative

Analysis

3:15 p.m. -- 3:45 p.m.

Service of Process Abroad

New Tools For Your International
Discovery Tool Box

11:30 a.m. - 12:00 p.m.
Enforcing Foreign Judgments in Florida

12:00 p.m. - 1:15 p.m.
Luncheon (compliments of the
International Law Section)

3:45 p.m. - 4:15 p.m.
Ethical Pitfalls for Florida Practitioners
Under the Foreign Corrupt Practices Act

** See Hotel Reservation Form on page 9.

To register for the Annual Meeting, see the insert
in your May Bar Journal, or visit www.flabar.org
and follow the links for “Annual Meeting.”




2004 Annual Meeting

The Florida Bar
June 23 - 26, 2004

Boca Raton Resort & Club
501 East Camino Real
Boca Raton, FL 33432
561/447-3000

A daily service charge of $10.00, plus tax, covers valet parking, maids and bell staff. Please select choice of hotel
room from the following categories (plus state and local taxes).

For reservations, call:
800/327-0101 or 888/503-2622
(Identify yourself as an attendee of the

Florida Bar’s Annual Meeting for group rate.
Deposit required at time of reservation)

Category Addison Villa room Villa Cloister Tower Beachclub Beachqlub
Court apartment room room waterway oceanview
Single or Double
occupancy $135 $119 $195 $150 $160 $165 $195

+ Children under 16 free in same room with parents.
« Third adult in room is additional $30 per day.

+ Changes or cancellations must be received 48 hours

prior to check in.

For reservations call 800/327-0101
or 888/503-2622

Travel Information

Airline Travel

Delta is offering special rates which allow you a 5% dis-
count off published round-trip fares within the continental
U.S. Ask about “zone fares” to compare with the regular
published rates. You or your agent must call the appropri-
ate number for Delta.

A DEI'TA AIR LINES

Delta File No. 200516A, Meeting Network, 800/241-6760,
Monday - Sunday, 8:00 a.m. - 11:00 p.m., eastern time.

AVI

Rental Car

Avis Convention Special: Special
rates for our meeting are available
by calling Avis at 800/331-1600,
Worldwide Discount No. A421645.

Directions to the
Boca Raton Resort & Club

From the south on I-95

1.Turn right on Hillsboro Blvd., drive approximately
1 1/2 miles

2.Turn left on Federal Hwy. (US 1), drive approximately
1 3/4 miles

3. Turn right on Camino Real to the Resort (on the left)

From the North on 1-95

1.Turn left on Palmetto Park Road, drive approximately
2 miles

2.Turn right on Federal Highway (US 1), drive 1/2 mile
3.Turn left on Camino Real to the Resort (on the left)




BIOTERRORISM ACT
from page 1

Number. Becker & Poliakoff, P.A. has
established www.fda-usa.com which
is in many languages, and has suc-
cessfully registered companies from
all over the world.

Although the law went into effect
on December 12, 2003, the two Fed-
eral agencies responsible for enforc-
ing the law, the FDA and the Bureau
of Customs and Border Protection
(U.S. Customs), announced on De-
cember 12, 2003, that they will not
enforce the law until March 13, 2004.
The reason for the delay in enforce-
ment reveal the limitations of the
new law, and support the argument
of the United States food industry
that the law should be scrapped as
unworkable and ineffective.

The Bioterrorism Act has two ob-
jectives: (1) electronically target,
physically examine, detect, and pre-
vent intentionally contaminated food
from entering the United States food
supply chain, and (2) after the con-
taminated food is detected (before or
after someone gets sick or dies), trace
the source of the contaminated food
as far back as the manufacturer. The
Federal Food, Drug and Cosmetic Act
already provided the FDA the legal
authority to accomplish both objec-
tives, and FDA Inspectors at the
ports of entry routinely sample im-
ported merchandise. Any food not fit
for human consumption is rejected,
and must be exported or destroyed.
The FDA, however, had no legal au-
thority overseas to inspect manufac-
turers or warehouses, and the new
law does not give the FDA that addi-
tional authority.

Unlike the U.S. Department of
Agriculture (USDA), FDA personnel
are located only in the United States,
and do not routinely inspect or cer-
tify food manufacturers overseas.
Whereas USDA personnel, pursuant
to the Meat Inspection Act, routinely
inspect overseas meat suppliers to
the United States, and the USDA co-
operates with their meat inspection
counterparts in the foreign country,
the Bioterrorism Act does not even
contemplate cooperating with foreign
governmental agencies responsible
for protecting the food supply. Con-
sequently, many countries and enti-

ties such as the European Union
have objected to the new law. Fur-
thermore, several countries are now
contemplating a reverse Bioter-
rorism Act which would require com-
panies in the United States to regis-
ter with the foreign country before
any food or beverages are sold by the
United States company to the foreign
country.

Until March 13, 2004, companies
may continue to import food and bev-
erages from foreign countries with-
out providing an electronic prior no-
tice (PN) submission to the FDA, and
not risk having the food or beverages
detained by Customs or the FDA. The
delay in the enforcement of the new
law was simple —only 1 out of 4 com-
panies expected to register with the
FDA did so by December 12, 2003. If
the enforcement began on that date,
3 out of every 4 shipments of food and
beverages entering the United States
could have been detained by Cus-
toms, transported to a Customs des-
ignated facility, and probably physi-
cally examined and refused entry
into the United States. Food prod-
ucts, especially perishables such as
fresh seafood, would at least have
been delayed getting to the ultimate
consumer, and at worst have to be
destroyed. As it is, even with the de-
layed enforcement of the law, the food
industry expects food prices to rise in
2004 as a direct result of the
Bioterrorism Act.

The amount of food and beverage
products being imported into the
United States is enormous. Whether
by airplane, ship, train, or truck at
the hundreds of border crossings,
food and beverages are a very signifi-
cant portion of the overall trade to
the United States. Moreover, whether
manufactured overseas and im-
ported, or manufactured in the
United States, food and beverages
typically passes through numerous
entities before being purchased by
the consumer at a restaurant, super-
market, or other retailer. Tracking
that enormous amount of data is ex-
tremely difficult. Nevertheless, the
Bioterrorism Act attempts to trace
the movement of the food by requir-
ing persons and companies which
have contact with the food or bever-
ages to keep certain records.

The FDA's “Recordkeeping Re-
guirement” was issued on May 9,
2003 as a Proposed Rule, and re-

10

ceived plenty of opposition, hence the
significant delay by the FDA in issu-
ing a Final Rule. Even when the Fi-
nal Rule is issued, the Recordkeeping
Requirements will not be effective
until 6 months following that date.
Furthermore, the Recordkeeping Re-
quirements will not apply to employ-
ers of less than 500 but more than 10
employees, for one year after the Fi-
nal Rule is published, and for employ-
ers with 10 or fewer employees, not
until 18 months after the Final Rule
is published. The Recordkeeping Re-
quirements apply to both companies
in the United States and to compa-
nies outside the United States, which
were also required to obtain an FDA
Registration Number.

Records are required to be main-
tained for 2 years, unless the food is
perishable, in which case the records
are only required to be maintained
for 1 year. The records must be made
available to the FDA within 4 hours
of any such request from the FDA.
Under the new law, FDA personnel
would have the authority to demand,
examine, and copy those records
whenever there is a “reasonable be-
lief that a food is adulterated and
presents a threat of serious adverse
health consequences or death to hu-
mans or animals.” The type of records
required to be maintained includes
the specific source of the food, a de-
scription of the food, the lot or code
number, its quantity, how it is pack-
aged, the date the food was received
or shipped, and the name of the com-
pany transporting the food to and
from the recordkeeper. As with the
Registration Requirement, the FDA
exempts United States and foreign
farms and restaurants from the
Recordkeeping Requirement.

As with the Registration Require-
ment, and the Prior Notice Require-
ment, failure to comply with the
Recordkeeping Requirement is a
“prohibited act.” Committing a pro-
hibited act may result in any of three
options: (1) the United States files
suit in Federal Court to obtain a court
order preventing the person from re-
peating the prohibited act, or (2) the
United States files a criminal action
in Federal Court to prosecute a per-
son who is responsible for the com-
mission of a prohibited act, and upon
conviction, will have his or her privi-
lege of importing food or beverages
into the United States revoked. It



will be uncommon for the United Barcelona_ Florida

States to take such a drastic step, and

even more rare for any criminal pros- - |[nternational Symposium 2004 Agenda
ecution to be pursued. The third,

standard option, is simply to have an All meetings will be held at the Barcelona Bar Association:
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to be imported into the United States
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States by the FDA and denied entry Cocktail Reception Location tbd
by Customs.

So, do you feel any better now that THURSDAY APRIL 22
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The Florida Bar - International Law
Section - 2003-2004 Annual Report

It is my privilege and pleasure, as
Chair, to report on the activities and
advancements of the International
Law Section of The Florida Bar.

One of the hallmarks | made of my
mandate as Chair was the idea of a
Florida Bar International Law Sec-
tion Outreach, directed primarily at
other members of the Bar. The idea
behind the Outreach was to intro-
duce to lawyers practicing in a wide
variety of areas of the law that the
breadth of International Law can
reach into very many, if not all, of
those practice areas.

One form of this Outreach is to of-
fer expertise in international law,
through joint programs with other
Sections, or by providing an interna-
tional aspect to programs produced
by other Sections. One such develop-
ment is a seminar organized in
March with the Criminal Law Sec-
tion on international aspects of crimi-
nal law.

Of course, the International Law
Section for years has pursued a kind
of “outreach” to lawyers and legal
professionals from around the world.
Our Section has entered into coop-
eration “Protocol” agreements with
Bar organizations around the Ameri-
cas, Europe and Asia, and in recent
years, has organized programs in
Quebec, Canada, Paris, France, and

The section
website has
MOVED!

Go to our
new site:

IIs-flabar.org

in Moscow and St. Petersburg in the
Russian Federation.

The Section continues that trend
as we most recently undertook to or-
ganize a similar event in Barcelona,
Spain in April, 2004. Others are
planned for the future, in Germany,
and an event bringing Russian ju-
rists to Florida in 2005.

CLE Activities

Among the CLE activities of the
Section are a number of perennial
favorites. These include the annual
Immigration Update, conducted
along with AILA (American Immi-
gration Lawyers Association), which
regularly attracts speakers of na-
tional stature, and hundreds in at-
tendance. Another example is the
annual International Taxation series,
in conjunction with the Tax Section.

Within the last year, the Section
enjoyed success with new programs
on International Litigation and In-
ternational Arbitration, after many
years of absence from our roster of
seminars and other CLE programs.
These programs were organized with
the energy and enthusiasm of a
newly reconstituted International
Litigation & Arbitration Committee.
Within the Section, it is our fervent
hope that those committee members,
and others like them will continue to
benefit and help the Section grow
and strengthen beyond this current
year.

An planned program of interest is
a visit with members of the British
Parliament and the European Parlia-
ment, which the Section hopes to or-
ganize for 2005. At the mid-year
meeting in January, the ILS offered
a new course on International Legal
Practice in Florida, which also serves
as a review course for Certification
in International Law, a certification
unique to Florida among the United
States.

Activities Benefitting
Florida and Others

The Section does get involved in
international issues of interest or
likely to impact on Florida as a whole.
The Section has demonstrated its in-

14

terest and support for Miami as the
site of the Secretariat of the Free
Trade Area of the America (FTAA).
The Section has made efforts to dis-
seminate information from a legal
and economic point of view, about the
benefits of Miami as the best location,
hemisphere-wide, for the location of
the Secretariat. Moreover, the Sec-
tion has engaged in efforts to deter-
mine to what extent the legal system
in Florida can render our State the
most legally hospitable jurisdiction
for the location, realization and
implementation of the Free Trade
Area, as well as to benefit our State
from the increased international eco-
nomic activity likely to ensue from it.

One such effort was mobilized as
an educating force over the last year
in order to urge the adjustment of
proposed Bar rules affecting interna-
tional arbitration in Florida.

Section members have given
countless hours toward these efforts,
always mindful that what they were
doing was ultimately something that
was not only good within the legal
profession, but something that was
good for Florida as a whole.

Another program which gained
support within the Section, and that
the Section hoped to implement dur-
ing the course of the year 2004, mak-
ing a contemplated gift for judicial
reform in Haiti, has been put on hold.
Utilizing the leverage of contacts we
have with protocol partners in Que-
bec, Canada and in Paris, France, the
Section may yet still organize a do-
nation of legal texts, treatises and the
like in the French language for the
use of the judiciary in Haiti, though
not necessarily to coincide with the
bicentennial in 2004 of the founding
the its Republic.

Conclusion

I will take the liberty of closing by
inviting all members of The Florida
Bar to join in our International Law
Section Outreach — to see what we're
doing within our Section, and to join
us.

David S. Willig, Chair
International Law Section
2003-2004



B CERTIFIED
The Florida Bar

INTERNATIONAL LAW

If you would like to become
Board Certified in International
Law or would like more
complete information, please
contact the area’s staff liaison
below:

Carol Vaught
Legal Specialization
& Education

The Florida Bar

650 Apalachee Parkway
Tallahassee, FL 32399-2300
800/342-8060, ext. 5738 or

850/561-5842, ext. 5738

cvaught@flabar.org
EEEEEEEEEEEN

Certification is granted for five
years. To be recertified,
requirements similar to those
for initial certification
must be met.
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THE FLORIDA BAR

For more information,
visit our website at

www. FLABAR.org

Click “member services,”
then “certification.”

Thinking About Becoming Board
Certified in International Law?

Certification can help you by giving you a way to make
known your experience to the public and other lawyers.
Certification also improves competence by requiring
continuing legal education in a specialty field.

There are many benefits to becoming
Board Certified in International Law
such as:

0
0

Malpractice carriers discounts.

Advances the importance and
significance of certification to large
malpractice carriers.

Good source of referrals from both
attorneys and the general public.

Ability to advertise yourself as a
“certified specialist” in your chosen
area of practice.

Young lawyers are seeking
certification as a means of expediting
their professional advancement.

Name is listed in the Directory issue
of The Florida Bar Journal in the
Certified Lawyers’ section.

What are the

requirements?

The application filing period is July 1 -
August 31 of each year. Applications
may be requested year-round, but
only filed during this two month period.

All requirements must be met by the
the August 31st filing deadline of the
year in which you apply.

Your application must be approved
before you become eligible to sit for
the examination, usually given in
March.

Certification Statistics

There are currently 27 attorneys Board Certified in
International Law. The area was started in 1998. Certified
attorneys make up approximately 6% of The Florida Bar’s
total membership. Attorneys certified in International Law
make up roughly 1% of all board certified attorneys.
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Have been engaged in the
practice of law for at least five
years prior to the date of the
application.

Demonstrate substantial in-
volvement in the practice of
international law during the
three years immediately
preceding the date of
application. (Substantial in-
volvement is defined as
devoting not less than 50% of
one’s practice to matters in
which issues of international
law played a significant role
and in which there was
substantial and direct partici-
pation.)

Complete at least 60 hours of
continuing legal education
(CLE) in international law
activities within the three year
period immediately preceding
the date of application.

Submit the names of five
attorneys or judges who can
attest to your reputation for
knowledge, skills, proficiency
and substantial involvement
as well as your character,
ethics and reputation for
professional- ism in the field
of international law.

Pass a written examination
demonstrating special knowl-
edge, skills and proficiency in
international law.




Become a Board Certified Lawyer

The Florida Bar | |

www.flabar.org.

Please send me the following application(s):

Admiralty & Maritime
Appellate Practice
Aviation Law

City, County & Local Government Law
Civil Trial Law

Elder Law

Immigration & Nationality
International Law

Labor & Employment Law
Marital & Family Law

Tax Law

OO0 ooOoOooogogood

Antitrust & Trade Regulation
Business Litigation

Criminal Appellate

Criminal Trial

Health Law

Real Estate

Wills, Trusts, & Estates
Workers' Compensation

OO0ooOgood

PLEASE PRINT LEGIBLY

NAME

ADDRESS

If you are interested in obtaining an application, complete this form and return it to: The
Florida Bar, Certification Department, 650 Apalachee Parkway, Tallahassee, FL 32399-2300.
Applications and information are also available through The Florida Bar website at

Filing period is July 1 - August 31 for these areas:

Filing period is September 1 - October 31 for these areas:

ATTORNEY NUMBER

CITY/STATE/ZIP
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Minutes of Florida Bar Liaison Meeting

Texas Service Center
Monday, September 22, 2003

Attending on behalf of Florida Bar:

Larry S. Rifkin, Esq.
Drucilla Bell, Esq.
Elaine Weiss, Esq.

Attending on behalf of the Texas Ser-

D

vice Center:

Lisa Kehl

Associate Director, Operations
John Allen

Special Projects Division
Lynn Gros

Adjustment Division

Ninfa Luna

Documents Division

Nancy Moser

Work Flow Division

Wyvette Covington
Employment Division

Rose Reyna

Naturalization Division
Marvin Estes

Supervisory Center Adjudica-
tions Officer

Jeffery Brecht

Training and Q&A Division

The receipt notices for Em-
ployment Based Adjustments
are stating processing times
of 990-999 days. Is this a real-
istic guideline? Is there any-
thing being done to address
this backlog? Our clients con-
tinue to receive fingerprint
appointments just a few
weeks after their cases are
filed even though TSC stated
that there was a problem
with the automatic scheduler
and a new policy had been
implemented to delay finger-
prints until 9 months after
the date of filing.

TSC has an aggressive backlog
reduction plan to reduce adjust-
ment processing times to be-
tween 12-18 months in the fu-
ture. However at the present
time 990-999 days is a realistic
processing time as 1-485 applica-
tions are not currently the
Service’s highest priority. As TSC
hires additional new employees
they will have additional re-

2)

3)

4)

sources to reduce the backlog
over the next year. The issuing of
fingerprint appointments has
been adjusted to a one year de-
lay from filing the 1-485.

What is the current process-
ing time for 1-131s (Advance
Paroles)? Is there a procedure
to expedite the processing of
1-131s in case there is: a) a
medical emergency? b) A
business emergency?

-131 applications received 3/20/
2003 are currently being pro-
cessed. However if the applica-
tion was filed concurrently with
an 1-140/1-485 application TSC is
processing 6/6/2003 cases. Appli-
cations are expedited on a case-
by-case basis at the discretion of
the Director. All requests should
be addressed to the general cor-
respondence address: BCIS TSC,
PO Box 851488, Mesquite, TX
75185-1488.

What is the current process-
ing time for 1-130s filed by
Immediate Relatives? Is there
a procedure to expedite the
processing of these petitions
in case of emergency? Is any-
thing being done to address
this backlog?

TSC is currently processing cases
filed 6/15/2001. Applications are
considered for expedited process-
ing on a case-by-case basis. There
are local and national plans to
address this backlog.

The receipts for N-400 appli-
cations are stating process-
ing times of between 750 and
999 days. However the cus-
tomer service staff at the 1-
800 number are advising in-
dividuals that these applica-
tions should be completed
within 8 months. Please
clarify what the processing
times are in order to clarify
the discrepancies between
the receipts notices and the
information provided by cus-
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5)

6)

tomer service staff.

The TSC Liaison will speak to the
National Customer Service Cen-
ter (NCSC) about this and advise
them that the customer service
staff should be advising callers
that the processing time is 750-
999 days. Requests to expedite a
naturalization case are handled
by the local office.

Renewals of EADs & Advance
Paroles: Can the Service
implement a system in which
the renewals would be ap-
proved from the date the pre-
vious EAD or Advance Parole
expired?

TSC has a 120 day window within
which they will post date approv-
als. If the application is filed prior
to the 120 days an RFE may be
issued to verify the dates. Ad-
vance paroles are issued for one
year from the date of approval.

How can our members con-
tactthe TSC if there isaprob-
lem with documents, i.e. EAD
cards, travel docs, approvals
etc. The fax numbers are not
working and the 1-800 num-
ber staff take the information
and advise us that they will
forward it to the Service Cen-
ter and we should receive
something in the mail in
about 3 weeks. In most cases
this does not work. Do you
have a fax number where we
can send our inquiries on
these type of problems? Many
of the Florida Bar Members
are not AILA members and
are not able to use the AILA
Liaison for assistance.

There are two ways to contact
TSC — through the NCSC at 1-
800-375-5283 or by mail to the
general correspondence P.O. Box.
TSC is current with its responses
and inquiries will be responded



7)

8)

9)

to within 3 weeks.

How should we address the
situation where an entire
family is approved for resi-
dence with the exception of
one child, or where an entire
family gets fingerprint no-
tices, but one spouse does
not?

Contact the NCSC with the de-
tails if one member of the fam-
ily has not been approved. NCSC
should be contacted if a spouse
does not receive a fingerprint
appointment but the rest of the
family have received appoint-
ments.

What steps can we take now
to inquire about an EAD
card that has been issued in
error?

sex is incorrectly noted
dob is incorrect

spelling of name has typo
A number has typo

The local office has advised us
that as the EAD was issued at
TSC, TSC must correct the docu-
ment. These individuals cannot
be issued Social Security num-
bers if the information on the
EAD is not correct.

If the error is a TSC error the
card and the proof of error can
be sent by Federal Express to the
attention of Dan Leavitt, Super-
visory Applications Adjudicator.
If the error is not a TSC error a
new application must be filed.

What can we do to inquire
about a green card that has
supposedly been mailed, but
never received? The e-mail
address for 1-551 inquiries
card-push.tsc@dhs.gov is
useful if the card has not
been issued or if it has been
returned to TSC. How can we
resolve problems where the
card is missing?

An inquiry should be made to
the attention of Morris Whitacre
at the e-mail address.

10) Where an applicant moves

during the period an I-131 or
1-765 is pending and duly no-
tifies BCIS of the address

change, it appears that the
documents are still mailed to
the address on the form. What
can we do to correct this and
how can we get these docu-
ments re-sent?

An inquiry should be sent to
Alien Address and Attorney
Changes at BCIS TSC, PO Box
850891, Mesquite, TX 75185-
0891.

11) Has TSC received new guid-

ance on B-2 extensions? If so,
can you share this guidance
with us?

TSC has not received any new
guidance regarding B-2 exten-
sions.

12) Where an alien has a B-2 ex-

tension pending and then
files a change of status to
some other visa category,
should we continue to re-
quest TSC to adjudicate the
extension concurrent with
the change of status? At an
earlier liaison meeting, we
were advised to enclose a
copy of the pending extension
with the requested change of
status.

COS cases are processed accord-
ing to filing date. If an adjudica-
tor is made aware of a pending
EQOS, every effort is made to lo-
cate the file and get it adjudicated
so that the COS can be processed.
It is very helpful for the adjudi-
cator is the COS contains a COPY
of the EOS filing.

13) Rumor has it that TSC will be

issuing NTA'’s starting in Oc-
tober of 2003? Is this true?
What will the criteria for is-
suance of NTA's be?

The Service has always had the
discretion to issue NTAs. Officers
are currently being trained with
regard to this issue. NTAs will be
issued on a case-by-case basis as
applicable.

14) Given the memo from Bill

Yates dated August 4, 2003,
can we understand that once
an 1-140 is approved and an
adjustment has been pending
180 days, the withdrawal of
the 1-140 by an employer will
not impact the adjustment
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process as long as the foreign
national continues to work in
the same or similar occupa-
tional classification?

Yes, that is correct.

15) As there are no regulations

on portability on AC21 can
you please advise us as to re-
quirements TSC is looking for
on processing these cases and
the processing times?

Basic requirements are a letter
from the new employer stating
the job title, job duties and sal-
ary offer. We recommend that
evidence that the company has
the financial ability to offer the
salary also be included. It is likely
that an RFE will be issued on
these cases for additional infor-
mation.

16) Recently a TSC officer ad-

vised a colleague’s staff mem-
ber that the employer was
required to pay the salary of
the ETA 750A as of the date
the employee obtained the
EAD. The regulations state
that the employer must dem-
onstrate the ability to pay the
employee as of the date the
labor certification is filed
through the adjustment pro-
cess. The employer has an
obligation to pay the wage on
the ETA 750A when the em-
ployee obtains his/her resi-
dence. The memo referenced
above by Bill Yates confirms
that there is no requirement
in statute or regulations that
the beneficiary of a Form I-
140 actually be in the under-
lying employment until per-
manent residence is ap-
proved. We believe that this
may be a training issue.
Please advise.

This is a training issue. If you
have similar cases please provide
us with the SRC and/or A num-
bers of the alien.

17) We have been advised that an

investigator at TSC officer
was conducting an investiga-
tion because of a difference
between the wage on the H-
1B1 petition and the wage of-
fered in the immigrant visa
petition. Regulations govern-



ing H-1B1 visas and immi-
grant visas differ and there
may be a difference in the
salary. Is this investigation
being conducted in error or
are these grounds for inves-
tigation if these salary dif-
ferences appear?

The Service is conducting vari-
ous ongoing investigations,
however please provide us with
SRC and/or A numbers if you
are contacted regarding these
types of wage issues.

18) With regard to H-1B1 visa

petitions, we are still seeing
RFE’s questioning whether
a degree is standard for
commonly accepted profes-
sional positions and also
questioning whether or not
the person is a professional
or will be employed in a pro-
fessional capacity. Some of
the occupations where offic-
ers have questioned
whether or not the position
normally requires a degree
are business analyst, finan-
cial analyst, civil engineer,
mechanical engineer, mar-
ket research analyst and
economist. These positions
are all recognized as profes-
sional positions in the OOH.
The normal requirements
for these positions are a
bachelor’s in a specialized
course of study. We believe
that this may be a training
issue. Please advise.

The Examiner has the right to
inquire about any position to de-
termine if it is a specialty occu-
pation. In many cases the job
title may appear to be a spe-
cialty occupation but the duties
do not match the title.

19) Religious Worker Adjust-

ments. Is TSC seeking to
complete these cases prior
to October 1, 2003? Members
have reported filing 1-485
cases on recently approved
1-360’s, and not getting re-
ceipts for the 1-485’s. Are the
cases being segregated and
held without feeing-in? If so,
for what purpose?

These cases are not being held.

TSC is working on all cases filed,
however there has been an in-
crease in 1-360 filings and it is
possible that on some late 1-485
filings the fingerprint clearances
may not be completed prior to
October 1, 2003. We currently
have 95% of all cases filed in our
possession and we are expediting
fingerprint notices. By Friday
everyone should have received
fingerprint notices.

20) 1-130’s pending at TSC when

adjustment cases are filed or
could be filed Where the lo-
cal BCIS office has accepted
a family based 1-485 case
based on the priority date es-
tablished by a long-pending I-
130 at TSC, the local offices
are advising that they cannot

approve adjustments without
adjudication of the pending I-
130—even if we seek to with-
draw the 1-130 pending at
TSC and file a replacement I-
130. We are hearing reports
from the local BCIS office
that, despite their requests to
TSC on particular pending I-
130’s, TSC neither expedites
adjudication of the 1-130’s nor
forwards the 1-130’s for adju-
dication at the local offices.
What can be done to facilitate
movement in these situa-
tions?

TSC is not aware that this situa-
tion exists. If there is a problem
getting a file transferred the Dis-
trict Office should contact Jack
Pittman at TSC.

International Law Section Events

Annual Meeting of The Florida Bar,
Boca Raton Resort & Club

Thursday, June 24, 2004

8:45 a.m. — 4:15 p.m.
International Litigation Update
5:00 p.m. — 6:00 p.m.
Chair’s Reception

Friday, June 25, 2004

10:00 a.m. — 11:00 a.m.
International Litigation & Arbitration Committee Meeting

12:00 noon — 2:00 p.m.
International Law Section Luncheon

2:00 p.m. — 6:00 p.m.
Section Executive Council Meeting
6:30 p.m. — 8:00 p.m.
Joint Reception (with Government Lawyers Section &
Out-of-State Practitioners Division)
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TRIDENT ] RU

LEADERS IN CORPORATE, FIDUCIARY AND FUND ADMINISTRATION WORLDWIDE

Why have professional advisors worldwide

relied on Trident Trust for more than Our performance —
a quarter century for corporate and a track record of providing
fiduciary administration? responsive, accurate and personal

service by dedicated and
knowledgeable personnel.

Contact us in Miami at 305-326-9224 or New York at 212-840-8280 or at usa@tridenttrust.com.
Visit our web site at www.tridenttrust.com for contact details of other Trident Trust offices. YEARS
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